
217

Small Business Administration § 121.401

(c) For disaster loan assistance
(other than physical disaster loans),
size status is determined as of the date
the disaster commenced, as set forth in
the Disaster Declaration. For pre-dis-
aster mitigation loans, size status is
determined as of the date SBA accepts
the application for processing.

(d) Changes in size subsequent to the
applicable date when size is determined
will not disqualify an applicant for as-
sistance.

[61 FR 3286, Jan. 31, 1996, as amended at 64
FR 48276, Sept. 3, 1999]

§ 121.303 What size procedures are
used by SBA before it makes a for-
mal size determination?

(a) A concern that submits an appli-
cation for financial assistance is
deemed to have certified that it is
small under the applicable size stand-
ard. SBA may question the concern’s
status based on information supplied in
the application or from any other
source.

(b) A small business investment com-
pany, a development company, a surety
bond company, or a preferred lender
may accept as true the size informa-
tion provided by an applicant, unless
credible evidence to the contrary is ap-
parent.

(c) Size is initially considered by the
individual with final financial assist-
ance authority. This is not a formal
size determination. A formal deter-
mination may be requested prior to a
denial of eligibility based on size.

(d) An applicant may request a for-
mal size determination when assist-
ance has been denied for size ineligi-
bility. Except for disaster loan eligi-
bility, a request for a formal size deter-
mination must be made to the Govern-
ment Contracting Area Director serv-
ing the area in which the headquarters
of the applicant is located, regardless
of the location of the parent company
or affiliates. For disaster loan assist-
ance, the request for a size determina-
tion must be made to the Area Director
for the Disaster Area Office which de-
nied the assistance.

(e) There are no time limitations for
making a formal size determination for
purposes of financial assistance. The
official making the formal size deter-
mination must provide a copy of the

determination to the applicant, to the
requesting SBA official, and to other
interested SBA program officials.

§ 121.304 What are the size require-
ments for refinancing an existing
SBA loan?

(a) A concern that applies to refi-
nance an existing SBA loan or guar-
antee will be considered small for the
refinancing even though its size has in-
creased since the date of the original
financing to exceed its applicable size
standard, provided that:

(1) The increase in size is due to nat-
ural growth (as distinguished from
merger, acquisition or similar manage-
ment action); and

(2) SBA determines that refinancing
is necessary to protect the Govern-
ment’s financial interest.

(b) If a concern’s size has increased
other than by natural growth, the con-
cern and its affiliates must be small at
the time the application for refi-
nancing is accepted for processing by
SBA.

§ 121.305 What size eligibility require-
ments exist for obtaining business
loans relating to particular pro-
curements?

A concern qualified as small for a
particular procurement, including an
8(a) subcontract, is small for financial
assistance directly and primarily relat-
ing to the performance of the par-
ticular procurement.

SIZE ELIGIBILITY REQUIREMENTS FOR

GOVERNMENT PROCUREMENT

§ 121.401 What procurement programs
are subject to size determinations?

The requirements set forth in
§§ 121.401 through 121.413 cover all pro-
curement programs for which status as
a small business is required, including
the small business set-aside program,
SBA’s Certificate of Competency pro-
gram, SBA’s 8(a) Business Development
program, the Small Business Subcon-
tracting program authorized under sec-
tion 8(d) of the Small Business Act, the
Federal Small Disadvantaged Business
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(SDB) programs, the HUBZone pro-
gram, and the Very Small Business
(VSB) program.

[63 FR 46642, Sept. 2, 1998]

§ 121.402 What size standards are ap-
plicable to procurement assistance
programs?

(a) A concern must meet the size
standard for the SIC code specified in
the solicitation.

(b) The procuring agency contracting
officer, or authorized representative,
designates the proper SIC code and size
standard in a solicitation, selecting the
SIC code which best describes the prin-
cipal purpose of the product or service
being acquired. Primary consideration
is given to the industry descriptions in
the SIC Manual, the product or service
description in the solicitation and any
attachments to it, the relative value
and importance of the components of
the procurement making up the end
item being procured, and the function
of the goods or services being pur-
chased. Other factors considered in-
clude previous Government procure-
ment classifications of the same or
similar products or services, and the
classification which would best serve
the purposes of the Small Business Act.
A procurement is usually classified ac-
cording to the component which ac-
counts for the greatest percentage of
contract value.

(c) The SIC code assigned to a pro-
curement and its corresponding size
standard is final unless timely ap-
pealed to SBA’s Office of Hearings and
Appeals (OHA), or unless SBA assigns a
SIC code or size standard as provided in
paragraph (d) of this section.

(d) An unclear, incomplete or missing
SIC code designation or size standard
in the solicitation may be clarified,
completed or supplied by SBA in con-
nection with a formal size determina-
tion or size appeal.

(e) Any offeror or other interested
party adversely affected by a SIC code
designation or size standard designa-
tion may appeal the designations to
OHA under part 134 of this chapter.

§ 121.403 Are SBA size determinations
and SIC code designations binding
on parties?

Formal size determinations and SIC
code designations made by authorized
SBA officials are binding upon the par-
ties. Opinions otherwise provided by
SBA officials to contracting officers or
others are advisory in nature, and are
not binding or appealable.

§ 121.404 When does SBA determine
the size status of a business con-
cern?

Generally, SBA determines the size
status of a concern (including its affili-
ates) as of the date the concern sub-
mits a written self-certification that it
is small to the procuring agency as
part of its initial offer including price.
The following are two exceptions to
this rule:

(a) The size status of an applicant for
a Certificate of Competency (COC) re-
lating to an unrestricted procurement
is determined as of the date of the con-
cern’s application for the COC.

(b) Size status for purposes of compli-
ance with the nonmanufacturer rule
set forth in § 121.406(b)(1) and the osten-
sible subcontractor rule set forth in
§ 121.103(f)(3) is determined as of the
date of the best and final offer.

§ 121.405 May a business concern self-
certify its small business size sta-
tus?

(a) A concern must self-certify it is
small under the size standard specified
in the solicitation, or as clarified, com-
pleted or supplied by SBA pursuant to
§ 121.402(d).

(b) A contracting officer may accept
a concern’s self-certification as true
for the particular procurement in-
volved in the absence of a written pro-
test by other offerors or other credible
information which causes the con-
tracting officer or SBA to question the
size of the concern.

(c) Procedures for protesting the self-
certification of an offeror are set forth
in §§ 121.1001 through 121.1009.
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